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CONSUMER’S RIGHTS AS A SPECIAL
CATEGORY OF HUMAN RIGHTS
Ewelina Cała-Wacinkiewicz*

I. Introduction
The main objective of this paper is to show the protection of consumer rights
against the international concept of human rights protection, which entails the
obligation to demonstrate their common roots, as well as the delineation of
the relationship. In principle, therefore, the author abstracts from a detailed
description of consumer protection and its essence, which is competent in
individual countries and international organizations, among which the European
Union leads. The main weight of consideration is placed on the subjective and
objective development of human rights, so as to prove against it the research
hypothesis on the need for the treatment of consumer rights as a special category
of human rights.

II. Protection of Human Rights in General
The need for and importance of the protection of human rights1 in the
world today do not have to be particularly proven.2 And despite the fact that
*
1.

2

Assistant Professor in the Department of International Law, Faculty of Law and
Administration at the University of Szczecin Poland.
Understood as freedoms, means of protection and provisions, for which respect as rights,
in accordance with presently accepted freedoms, all people should be able to demand
from the society in which they live. See: 8 Encyclopedia Of Public International Law,
Human Rights and the Individual in International Law, International Economics Relations
268 (Amsterdam-New York-Oxford 1985).
It is supported even in the rich literature developed in this field: Prawaczłowieka.
Geneza, koncepcje, ochrona, (Banaszak, B. (ed) Wrocław (1993); Banaszak, B.,
Complak, K., Wieruszewski, K., Systemyochronyprawczłowieka, Kraków (2003);
Hołda, J., Hołda, Z., Osrowska, D., Rybczyńska, J.A., Prawaczłowieka. Zaryswykładu,
Zakamycze (2004); Prawaczłowieka a stosunkimiędzynarodowe (Florczak, A.,
Bolechów, B. (eds)), Toruń (2006); Gronowska, B., Jasudowicz, T., Balcerzak, M.,
Lubiszewski, M., Mizerski, R., Prawaczłowiekaiichochrona, Toruń (2005); Leszczyński,
L., Liżewski, B., Ochronaprawczłowieka w Europie, Lublin (2008); Prawaczłowieka.
Wybranezagadnieniaiproblemy, (Koba, L., Wacławczyk, W. (eds)), Warszawa (2009);
Sieghart. P., The International Law of Human Rights (Oxford , 1992): Doebbler, CFJ,
Introduction To International Human Rights Law (Cd Publishing 2006), Beitz., Ch.R., The
Idea Of Human Rights, (Oxford 2009); Freeman, M., Human Rights: An Interdisciplinary
Approach, (Cambridge, 2002) Donnelly, J., Universal Human Rights In Theory And
Practice.), (2nd ed., Ithaca, 2003).
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over the centuries this protection, and the human rights themselves, have been
understood in various different ways, both in terms of the subject and the object,
it is beyond doubt that after World War II, the international community adopted
a consistent approach to protecting these rights. Its core is assigned to each,
inalienable and inherent dignity, which is the ‘foundation of freedom, justice
and peace in the world’,3 as its normative base.
Creating a system of protection of human rights around the subjective concept
was forced upon primarily due to the atrocities of World Wars I and II that changed
the perception of human rights, with the emphasis on the need for their legal and
institutional protection. The international community has set itself as an overarching
goal ‘to reaffirm faith in fundamental human rights, in the dignity and worth of the
human person"4; values which were shaken so much. At the basis of this assumption
lay the conviction that human rights must be "vested in every individual without
exception, on the ground that he is a human".5 Such phrasing of the ‘legitimacy’
to demand respect for the rights held by everyone was to prevent discrimination in
any form. The indication of "everyone" makes impossible, unequal treatment and
thus, status differentiation of the individual in society.
Drawing attention to freedom, justice and peace in the world initiated a
process in which statutory care for the protection of human rights began to be
entered in the activities of international organizations. General (worldwide),
or regional nature of these organizations initiated the formation of the human
rights protection system, in which the primacy (because of the range of
activity) can be attributed to the United Nations(founded in 1945), to whom
the international community owes a universal (sub)system of human rights
protection. At the regional level, however, we should mention the European
(sub) system (The European Union, created in 1949and set up by the Council
of Europe, was formed on the basis of the European Communities in 1992 and
the Organization for Security and Cooperation in Europe and appointed on
the basis of the Conference on Security and Cooperation in Europe in 1995).
Also, other regions have taken the effort to institutionalize the protection of
human rights (in a direct or indirect form), which provides a basis to distinguish
3

The Preamble of the Universal Declaration of Human Rights adopted by the UN
General Assembly on December 10, 1948 [in:] Sykulska, M., Wybórdokumentów do
naukiprawamiędzynarodowego (Sopot, 1977).

4

The Preamble of the Charter of United Nations ( 26 June 1945, OJ 1947, no 23 item. 90)

5

Motyka, K. Prawaczłowieka.Wprowadzenie.Wybórźródeł Lublin 15 (2004).
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even the American, African, or even the controversial Arab (sub) system for the
protection of these rights.
The individual subsystems not only began to take legal acts underlying the
protection of human rights, but also drew attention to its institutional aspects,
through the creation of bodies controlling the observance of these rights
by individual states. The evaluation of the effectiveness of their actions may
certainly be various. Even one of the most effective international courts, the
European Court of Human Rights,6 can be accused of procedural shortcomings
in the conduct of proceedings. However, it does not change the fact that the
international community as a result of the activities of international organizations
and countries, has changed the way of thinking about the protection of human
rights, and is no longer treating it as an internal matter of individual states but
as the international community’s priority, on which the maintenance of order
and international peace is conditioned.
Bearing in mind that the above suggested development of the international
organizations’ activities affected the shape of the protection of human rights,
it must be noted that it was originally of a general nature. The adopted acts,
both those of the binding7 and non-binding character8 dealt with human rights
without performing their subjective9 or objective10 grouping. The latter was
performed fully in the International Covenant on Civil and Political Rights of 16
December 1966,11 and the Covenant on Economic, Social and Cultural Rights
of 19 December 1966,12 which gave rise to the formulation of the so-called
sectorial protection of human rights, focusing on specific areas of protection
6

Linked to the Council of Europe on the basis of the European Convention for the Protection
of Human Rights and Fundamental Freedoms of 4 November 1950 (OJ 1993, no 61,
item 284), which brought it to life giving it a strictly control status towards the Convention’s
provisions.

7

As an example, one can point here to the European Convention for the Protection of Human
Rights and Fundamental Freedoms of 4 November 1950 (OJ 1993, no 61, item 284).

8

Here, the previously referred to Universal Declaration of Human Rights may serve as an
example.

9

In this approach these should be noted: for example, children's rights, women's rights,
minority rights, the rights of fathers, and, finally, consumer rights.

10 It is worth to signal here, among others, the right to life, the right to respect for family
life, active and passive right to vote, the right to freedom of association or the right to
express opinions.
11 OJ 1977, no. 38, item 167.
12 OJ 1977, no. 38, item 168.
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for such categories of rights like political, civil, economic, social or cultural.
This allowed the isolation of the so-called generating of human rights, based
on their objective differentiation.13
This process was and is accompanied by subjective differentiation of human
rights, referring to specific categories of people to be protected. Certainly, their
isolation is not accidental. Often, these are the categories of people, who for
various reasons have a weaker legal status in certain relationships (e.g. children
in relation to their parents, or actually consumers in relation to professionals
running a business) and hence deserve additional legal protection. One can
find a view in the doctrine that the granting of it by the state authorities may
derogate from the formally understood principle of "equal treatment". These
derogations do have, however, axiological justification related to the specific
situation of the persons concerned.14 In the proposed meaning, they seem to
be a rather natural consequence of the implementation of the democratic rule
of law rather than an unauthorized form of additional protection.

III. Consumer’s Rights as a Special Category of
Human Rights
As suggested above, one of the categories of persons whom the international
law, including the EU law, as well as particular national laws, granted
additional legal protection are consumers and while the very notion of
"consumer" 15 has not yet been given a legal definition on the basis of
international law, still, legal systems of international organizations,16 and above
13 Currently there is talk about four generations of human rights protection. And therefore,
I generation - includes rights and civil liberties and also political rights, II generation includes economic, social and cultural rights, III generation - includes the right to peace,
democracy, or to protect the environment, while IV generation - a relatively youngest one
and under development, includes the rights of sexual minorities, or the right to adopt.
14 Mączyński, A., Konstytucyjne podstawy ochrony konsumentów, [in:] Prawa człowieka.
Społeczeństwo obywatelskie. Państwo demokratyczne (Tuleja, P., Florczak-Wątor, M.,
Kubas, S. (eds.)), Warszawa 2010, p 91.
15 A. Łętowska notes the difficulty in defining the subjective concept. In her opinion the
emerging doctrinal term that "the consumer purchases goods (services) to make use of
them, use or consume by themselves or their families” reflects only the typical situation,
and therefore the definition cannot be built on this determination. See Łętowska, E.,
Prawaumówkonsumenckich, (ed) 2, Warsaw 2002, p 41. Surely here one should see
the lack of a uniform definition of "consumer" in the Polish object doctrine.
16 A perfect example here provides the European Union who bear the burden of defining
of the object concept of primary law (which states that in order to promote the interests
of consumers and to ensure a high level of consumer protection, the Union contributes
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all, individual countries17 often create them and use them, doing it somewhat
for personal use.
And as much as it were unintentional, to make attempts at adopting a single
definition of this term, the very genesis of consumer rights is quite commonly
believed to be the words of President John F. Kennedy, who on March 15, 1962
while presenting a draft law on consumer rights declared the fateful sentence:
"consumers, by definition, include us all".18
Then the subject was discussed at the United Nations forum when the
General Assembly Session 39 on 16 April 198519 adopted guidelines for
consumer protection. In 1988, the Economic and Social Council of the United
Nations adopted a resolution (No. 61), which encouraged the Member States
to implement these guidelines.20 This not only initiated the discussion on the
protection of consumer rights in the area of international law, but above all
had an impact16on national legislation, often abstracting from this type of
regulation. An example in this regard is provided even by Poland, where the
year 1990 brought a breakthrough because of the statutory regulations already
mentioned, and in 1997, due to the fact of the adoption of the Constitution
of the Republic of Poland,21 the protection of consumers' rights was granted
to the protection of health, safety and economic interests of consumers, as well as to
promoting their right to information, education and to organize themselves in order to
safeguard their interests. See: Directive 2011/83/EU of the European Parliament and
of the Council of 25 October 2011 on consumer rights, amending Council Directive
93/13/EEC and Directive 1999/44/EC of the European Parliament and of the Council
and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European
Parliament and of the Council, OJ L 304/64, 22/11/2011.
17 And so, under Polish law, the term "consumer" has only been introduced to the Civil
Code in 1990, and concerned the people contracting with the pattern made or used by
the contractor and the buyer who purchased a defective product. A legal definition of
the name "consumer" did not appear in the text of the Civil Code until 2000, and said
"a consumer is a person who enters with the entrepreneur into a contract not directly
related to economic activity." The definition was modified in 2003 As a result, it was
concluded that the consumer is a natural person performing a legal act not directly related
to his trade or profession. See: Mączyński, A., Constitutional basis for the protection of
consumers, [in:] Human Rights. Civil society.Democratic state (Bush, P., Florczak-Wątor,
M., Kubas, S.), Warsaw 2010, p 92
18 www.federacja-konsumentów.org.pl
19 GA. Res. 246, U.N. Gaor, 39th Sess. U.N. DocA/RES/39/248, available at http://www.
un.org/documents/ga/res/39/a39r248.htm.(Last visited on October 16th, 2013).
20 Walczak, R. Prawo konsumenckie z orzecznictwem, Warszawa 2003, p. 11.
21 The Constitution of the Republic of Poland of 2 April 1997, as published in OJ 1997,
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constitutional basis, thus giving it a new dimension. Not without significance
for the dynamic development of the issues discussed are also the standards of
the European Union law22 and their significant impact on the international and
state (including Polish) policy of consumer protection, the definite description
of which, however, exceed the scope of this study.
The line of argument outlined above, showing the subjective and objective
development of human rights, shows that covering with protection the ever
growing number of categories of persons is a natural consequence of the
development of human rights in genere. The intensification of social and
economic relations, and more importantly, the development of new technologies
necessitates a continuous and on-going analysis of the direction of these
changes. Thus looking at the title rights of the consumer through the prism of
the general category of human rights cannot be surprising. As pointed out by
J. Sozański "human rights do not exist without economic, social and consumer
rights, and without respect for broadly defined human rights one cannot speak of
freedom, democracy and the rule of law,”23 which is impossible to disagree with.
This observation also imposes further course of reasoning showing that
consumer rights were not generated "by themselves" and their separation from
the general category of human rights is a natural consequence of the on-going
process of "equal opportunities" of weaker subjects. Therefore, when attempting
at descriptions of consumer rights as a collective conceptual category we must
remember that they are part of the classic (general) human rights. They are a
kind of their complement, having not only subsidiary character, but first and
foremost, strengthening the legal protection of the individual.
Characterizing consumer rights - in the light of this assumption - they should
be considered as a special category of human rights. They determine the scope
no 78, item 483. A direct reference to consumers is made in art 76 of the Constitution
of the Republic of Poland. It says that public authorities protect consumers, customers,
hirers or lessees against activities threatening their health, privacy and safety, as well as
against dishonest market practices. The scope of such protection shall be specified by
statute.
22 W. Szpringer draws attention to a strong emphasis of the European Union on full
harmonization, which depletes the responsibility of national authorities. See more:
Szpringer, W. Regulacja konkurencji a konkurencja regulacyjna. Ujęcie instytucjonalne,
Warszawa 2010, p 203.
23 Sozański, J. Ochrona praw socjalnych i konsumenta w Unii Europejskiej jako podstawowe
wartości ustrojowe, „Prawo Unii Europejskiej. Prawa obywatelskie” 2004, no 7-8, p. 10.
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of the protection of rights of anyone who in particular relationships will benefit
from their consumer status, without limiting at the same time the scope of the
exercise of human rights they are entitled to. Consumers "as the smallest, but
also the most numerous economic unit, are important players in the market
game in today's economy."24 This gives sufficient grounds to grant them legal
protection in dealing with those who are professionals in the market. Classic
human rights are characterized in the object doctrine by a consistent recall of
the following characteristics: universality, individual character, inalienability,
inviolability and indivisibility.
Assessing consumer rights, or more precisely "the right to protect the interests
of consumers,"25 one can assign them a common (universal) character. This
means that these rights are universal in nature and are vested in anyone who
in defined circumstances acquires consumer status. In addition, the existing
laws do not define the delimitation of time allowing the exercise of these rights.
And just as we will use the rights of the child up to a point, we will, from a
certain point (it is easiest to say: with the acquisition of legal capacity) fully
benefit from the protection which the law attributes to consumers. Moreover,
these rights belong to individual rights. As repeatedly stressed, they are vested
in individuals, rather than specific groups, as is the case - for example - of the
right of peoples to self-determination. Consumer rights can also be attributed
the inalienability trait. Interestingly, one may simply not use them, but one cannot
renounce them. They are inviolable, which should be interpreted as assigning
them legal protection and redress for their violation. They are also indivisible,
as being a coherent category they are a whole, enabling comprehensive
consumer protection.

IV. Consumer Rights Catalogue
Consumer rights are a relatively new category of human rights, but surely
they "set the direction and activity specification of economic activity of entities
that create supply of certain goods and services for them."26 It is therefore
surprising that in normative terms, there has yet to be developed a coherent
24 Kopycińska, D. Zachowania rynkowe gospodarstw domowych i przedsiębiorstw w okresie
transformacji systemowej w Polsce, Szczecin 2006, p 43.
25 Term after: Sozański, J., op. cit., p. 11.
26 Kopycińska, D. Zachowania rynkowe gospodarstw domowych i przedsiębiorstw w okresie
transformacji systemowej w Polsce, Szczecin 2006, p. 43.
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catalogue of consumer rights. Reasons for this state of affairs should be seen
primarily in dissimilarities in national legal systems translating into a lack of
consensus in the international arena, regarding, among others, the catalogue
of those rights that appoint a minimum standard of protection worth legal
realisation.
Nevertheless, the originally formulated consumer rights directory contained
four basic rights:
•

the right to safety,

•

the right to information,

•

the right to choose products and services at competitive prices and

•

the right of expression of opinions influencing the development of     
consumer policy.27

It underwent a gradual enlargement, which certainly should not be treated
as a complete and final process. It has somewhat been modified doctrinally as
a result of which they developed the following directory:
•

the right to safety, protection of life and health,

•

the right to information and education,

•

the right to protection of economic interests,

•

the right to access to effective redress system,

•

the right to association, to be heard and represented.28

Looking for the most comprehensive catalogue, one can reach for the position
of consumers international in the opinion of which, the contemporary status of
the consumer shall be appointed by the following rights:
•

the right to satisfaction of basic needs,

•

the right to safety,

•

the right to be informed,

•

the right to choose,

•

the right to be heard,

•

the right to redress,

27 Walczak, R. op. cit., p. 11.
28 www.federacja-konsumentów.org.pl.
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•

the right to consumer education,

•

the right to a healthy environment.29

What is particularly interesting is that the general category of consumer
protection is subject to further fragmentation. There is more and more
talk of protecting the rights of the consumers of the health, air, postal,
telecommunications and energy services. Referring this process to the subjective
development of human rights preformed years ago, from which consumer rights
developed. One can prove that the latter are still in the stage of formation.
Hence, the above outlined consumer rights directory should not be treated as
complete. Certainly for the foreseeable future - with the development of national
policies in this area - the strengthening of the status of consumer rights will
follow, by expanding the catalogue of their rights.

V. Conclusion
The current characterization of the issue in question has only outlined its legal
contours. Assuming that it is undisputed (in terms of concept) and reasonable
(in the sense of positive legislation) to locate the issues of consumer protection
as a sub-category of human rights protection system - one can see the growing
importance of this issue in recent years.
The expansion of the consumer protection model for a multi-million group
of beneficiaries - the citizens of individual countries - results in the development
of different models of protection adopted both in countries and in international
organizations. This thus implicates the formation of different (often nonharmonized) definitions of "consumer", as well as the formulation of a diversified
range of rights that make up the said term category.
Nevertheless, the inclusion of consumer protection in the conceptual
framework of international human rights results primarily in the need to deal with
them as a matter of international status. This, in turn, prompts to the urge the
subjects of international law to take specific measures to ensure the protection
of those who benefit from the status of the consumer. It results in the realization
of a common standard of consumer protection and allows for the anticipation
of its increasing role in the coming years.
29 Consumers International, Consumer Rights, available at http://www.consumersinternational.
org/who-we-are/consumer-rights. (Last visited on 16 October 2013).
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